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determined wlthout undull- delafing the closing of the case'lo The standards and

procedures related to the iiqurOatlon of contingent claims under section 502(c) are

discr-Lssed belor,v. 1r

tb ]Trus tee ,sRigh t toAsser tDefenses toCla ims;Af f i rmat iveDefenses

The effect of section 502(b)( 1) is to make available to the trustee any defense to a

claim that mrght have been available to the debtor. For exermple, if a claim would be

unenforceable against the debtor or against the property of the debtor because, under

appiicable nonbankruptcy law, the debtor could raise the dcfense of usury' fraud' lack

of consideratron, unconscionability or the expiration of a statute of limitations' such

defense affords the trustee a basis for the disallowance of the claim in bankruptcy'12

In short, for the purposes of determining the allowability of ;r claim, the trustee is given

the benefit of any defense available to the debtor of a personal nature which the debtor

coul,J have lnterposed, absent bankmptcy, in a suit on the claim by the creditor' Section

558 of the Code specifically provides for the availability of the debtor's defenses'13

The types of defenses that are available to the debtor absent bankruptcy are too

nu-".ou, and varied to summarize or adequately identify. The trustee can assert any

of these defenses. The trustee might, for example, asserl. the defense of duress or

estoppel. Estoppel is often raised when claims are presentcd against the assets of the

estate by insiders or others having a certain community of interest with the debtor'

such as officers of a debtor corpoiation.14 It is important to note, however, that the

availability to the tmstee of an estoppel or other defense is not equivalent to the

debtor's rigfrt to raise such a defense absent bankruptcy'15

The trustee's right to asseft defenses fully should not be confused with the right to

assert aftrrmatlve causes of action that the debtor would have under applicable law' A

cau-.e of action should properl-r- be considered a valuable asset of the estate' A defense'

however, may simply p."u.nrthe assertion of an unjust cl aim against the estate'

In sum, the available defenses that the dcbtor could hav: interposed upon suit bv a

creclitor are not meant to be denred the trustee, whether as an affirmative def-ense to a

sLrit by the creditor, as a basis to take affirmative steps to -uather property of the estate

or-,in the context of allowance of claims-as the basis f' lr an objection to a claim'

502-27 ^{LLO\1.4*\CE OF CLAIIIS OR L\TERT'ST !l s02.03t2ltbl

10 See 'il -501.0-l lrf)zr.
11 Sce ' l [  50].0-l  i r4ic.
rz See Irr re Weidenlelt l  .  2,1i F.59 r ld Cir.  l92l) ( involving trnentorceabil i ty- predicated upon

expirat ion of I  st l t tute of l imir lr ionsl:  Thompson r ' .  Blnk of Commerc:e t, i  rz Thtlmpsonl '  6 C B'C ld

833. l6 B.R. -t l  I  (Blnkr. E.D.\. \  .  l93l ) ic iraudulcntl l  procured r lort ' lxsc $ ls unenforceable as rt

sccurcd clr imr: see cr1s0 Yr.rt termrn r ' .  Stenlbcrg. 86 F.ld l l l  ( lJth Cir 1916) l involVirs fraud lnd lack

ol '  considcrf, t i r)n ).
13r Section 558 '"r'rs adcied to the Bankruptcl Code br

Ju i lgesh ip  Ac t  o f  198-1 .  Pub.  L .  \o  98- i5 i  t198-11 '

the Ban-l'r-uptcy ,Amendments and Fedcrrl

' 4  S r r ,  e .g . .  l n  reBe l  A i rAssocs '  I  CBC ld  103 '  4  BR '  168  (Bank r '

15 See, l i :u 'gol is  r .  \ rzuet i i  i ' t i i - : roLin. l :  & i t l rn. icr :  \ l i r i  '  l -19 F ld l l l '

Stop.  Inc. .  I  C- .B.C.2d 818.  3 B.R.  16 lBrn l<r '  S D t r l r '  19E0)

W.D. Okla.  1981).

l l l  ( l d  C i i .  l 9 , i 7 r :  1 ; r ; r ' I S i i :
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5 10-17 STTBORDI\ATIO]'i { s10.0s

9[ 510.05 Equitable Subordination of Claims; $ 510(c)

Section 510(c) permits the court to subordinate claim:; under principles of equitable

srrbordination.I This subsection was essentially a codifi:ation of prior case 1aw2 with

further development of the principles of equitable subcrdination left to the coutts'3

Llnder subsection (cX1), claims may be subordinated tc' claims, and ilterests may be

srrbordinated to interests, but claims may not be subordinated to interests'a This does

not prevent the courl from seeing through a purportecl claim and determining in a

particular instance that the claimant in fact took an equity position when he advanced

funds to the debtor.s

Secured as well as unsecured claims may be subordinated.6 All or part of a claim

may be subordinated. A claim may be subordinated to all or par-t of another allowed

claim. Thus, dependin-e on the circumstances, a subordinated claim may be relegated

t9 the bottom run-9 of .tui., or rnay be simply allowed after rather than ahead of the

claim of a party who has ir some way been injured by the conduct of the holder of the

subordinated claim.

Under subsection (cX2), when a claim that is subordinated is secured by a lien, the

LLen is transferred to the debtor's estate under section 541' In essence, the subordrnated

claim becomes Llnsecured and the property securing su.ch claim becomes part of the

debtor's estate.

$ s10.0s
I  r t u . s . c . g 5 l o ( c ) .
2 H.R. Rep. No. -59-5.9-5th Con-e.. lst Sess. 35g (1977). The House Report ci tes Pepper v'  Lit ton' 308

l j .s. 295. 60 S. Ct. 238. 8.t  L. Ed. 28 I (1939). and Taylor v. Stan<iard Gas & Elec co" 306 U'S'.  307'

5 9 S . C t ' 5 . } 3 . 8 3 L . E d . 6 6 9 ( 1 9 3 8 ) : s e e a l s o C o m s t o c k v . G r o u p o f l n s t i t u t i o n a l L n v e s t o r s . 3 3 5 U ' S . 2 1 1 '
6 ,8  S .  Ct .  1 -15- t .  92  L .  Ed.  l91 l  (19481.

3 Starements of Rep. Edwards. l2- l  Cong. Rec. Hlt,095 (dai ly ed' Sept 28' t978); and Scn Dc

Conc in i .  S t7 , . t1 l  (da i l y  ed .  Oct .6 .  1978) .

a Adelphia Recoven' 
' l ' rust r ' .  Bank of America. -\ .A., 390 B.R. 80 (.S'D'N Y 2008) ("a given claim

rnany not be subordinated to an equit-r'- interest. but only to another claim")' But tee /lr re Lifschultz Fasc

frreighc. 1j2 F.-td j39. 39 C.B.C. 2d 99 (7th cir.  1997) Glictun) (" ' l 'he power olequitablc subordination'

codif,ed at l1 U.S.C. $ 510(c) al lorvs a banl iruptc,v- coun to relegate even a secured claim to a iorver t icr '

L \ e n  l o  t h t  l u t r t s t - t h c  c q t r i t r  t i e r . - - t .
5  L ,  re  Hyper ion  Enters . .  lnc . .  L5g ts .R.  555 (D.R. l .  1993) ;  D i rsor lcs ,  Inc .  v .  Inga l l s .  t l l  B  11 .  616

tBrnkr .  \ .D .  F l r .  tqqOr .  The D iasor r rcs  coun s t l ted :

Determining the equitablc suborclinltion issue prior to determinine whethe r the advurce is I loan or

a clpitrl contributron is similar to trling the cart before the horse' lf it is determined that the clltnt

is a clpital con[nbutron and not a c]ebr rhen equitable subordir lr t iOn would nor hule an1' releVance'

S u b t l r d i n a L i o n i s l p p l l g p ; 3 1 . r r ' h e n t l r e c ] r i m a n I i s u n d e n i a b l y a c r . c d i t o r . b u t t o r l e l s o n s o t e q u l t \
shou ldbere legated toarar rk in fe r io r to thx to fgenera lc red i t 'o rs .

t2 l  B .R.61 .6 .630:  see a lso  t l  51002[ ' l ]  sapra

6 l l - + C o n g . R e c . H l l . 0 9 5 ( d a i 1 ) ' e d . S e p t . 2 8 ,  1 9 7 8 ) r  S 1 7 . 4 1 2 ( d a i l 1 ' e d ' O c t  6 ' 1 9 7 3 )  A c l a i m b a s e d

iln I  note sccurerl  b\ ihe dt 'Dtor 's , ,r . , ,  tn", subordin:rtcr l  in Rein:r r" V' l lsh' ingtorr Plate Ghss C'r '  i1;z

,.e Wash.rnqton Plate Giass Co. t '  8 C B.C ?d l j ' i  ,27 B R' 550 (D D C' 1982)'

l { . 1 .  . l l  ! , - l l :  P - !  - . o
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510-21 SUBORDINATION jl s10.0st3ltal

fraucL. spoliation or overreaching is necessary'zs

ta] Alter Ego Cases; ,Domination and Control'' 'of the Debtor

The court, in effect, will pierce the corporate veil when it appears that a claimant of

the dLebtor corporation enjoys "domination and control" of the debtor' The courts, in

alter ego cases, derermine whether the debtor may be described as an "instrumentality"

of the claimant.3o Examples of alter ego cases are found in the situations where the

debtor is an affiliate of a parent corporation or the debtor c,lrporation is controlled by

one person or a family. If a debtor corporation is determined to be a mere

instrrumentality of the claimant, and the conduct of the clirimant has been such that

other creditors are prejudrced, the remedy will be subordinalion of its claim against the

debtrtr. It is well recognized that one-person corporations as well as affiliates are

accepted business entities. If a claimant is a parent corpor:ation or sole stockholder,

therefore, the claim will not be subordinated solely because of this relationship. There

musl be an additional contributing factor.3r

There is no precise de finition of "domination and control'' in an alter ego case. Many

case:; wrestle with what action by a creditor constitutes "oontrol" so that its actions

come under "rigorous scrutinv."32 The Code defines "affil iate." in section 101, as an

entity that controls 20 percent or more of the outstanding voting securities of the

debt,tr, or is controlled by the debtor to the same extent. Other factors are instructive

in de,termining whether there is such domilation and controI of the debtor as to require

subordination if the requisite additional conduct of the claimant is present. These

inclucle the fact that an affiliate was created solely to fr.ll the needs of the parent

corporation, the same premises were used by both with no sublease, no separate tax

2e Shube.t \ ' .  Lucent Techs. Inc. (In re Winstar Communications. Int: .) ,  5-54 F'3d 382 (3d Cir '  2009);

J & N{ Salupo Development co.. 388 B.R. 795 (B.A.P. 6th cir. 2008); (larter-waters okla', lnc' v Banli

one 
'frust co.. N A' (ln re EufaJa' lndus Auth')' 266 B'R' 483 (B A P 10 Cir' 2001); Fabricators' lnc'

v. Teclrnical Fabricerors. Inc. (/n re Fabricators. Inc.).926 F.2d l , t :8 (5th Cir.  l99l):  In re N&D

Propert ics, Inc., 799 F.2d 726. 73 I (11th Cir.  1986;: In re First Al l iance N{ortgage Co' '  298 B R' 6'52

(C.D. Cal. 2003) { ' [ i ]n rhe case ofa non-l iduciary, non-insider, gross and egregious conduct. tantamount

to frlud. misrepresentrtion. overreaching. spoliation or conduct involv ng moral turpitude are required

befor': a court will ecluiurbly subordinate a claim"): In re Wolverine' Proctor & Schwartz' LLC' 447 B'R'

I (Bankr. D. \ Iass. 201 I I  (providing discussion of specif ic fypes of condtrct necesssry t0 support equitahle

subordination agrinst I  creditor r.r 'ho is not an insider) '

30 A,nerican Truding & Prcd. corp. v. Fisbach & Nloore' Inc. '  3l l  F. Supp' 412 (N D' I l l '  1970)'

31  Constock  v .  Group o f  Ins t i tu t iona l  Inves tors ,335 U.S.  211,68  S.  Ct .  l ' i 5 '1 ,92  L '  Ed '  19 l l  (19 '18) '

In Nlrchinerr Rcntai.  I1c. v. Herpel i l rr  ra -\ lul t iponics, lnc.. i '  622F'2d 709 (5th Cir '  1980)'  the court

rclus,:ti ro regard e cr-.rporetion rvith e claim aglinsr thc debtor as the dter cgo Of its solc Shareholder (thiS

wir.s not a case in rvhich the debtor lt'ttJ, an alter ego) st3tlng:

:he altcr e,eo rioetiine arrti piercing oi the corporete veil are truly e,':ccptional douuines. reserr ed ior

those cases [.here the ofi]cers. directors or stockholders utilized the corporare entity as a shlm to

perpctuate a fiaud. to shun personal liabilit-u- oI to encompass otht:r tru1y unique situations'

A l l  I r  f , t  l o q  7 1 1 _ 1 i

32 5,,e, e.g. i, i .e Cluli. Pipc & Suppiy Co., 39l F.2d 693, 22 C.ts.C.ld 5C0 (5th Cir' 1990); In re

Batiger Freightrval,s. Inc., 22 C.B.C.2d l7-1, 106 B.R. 971 (Bankr' N'I) I l1 1989)'
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5 t0-17 SLBORDI].IATIO\ { s10.0s

q 510.05 Equitable Subordination of Claims; $ 510(c)

Section 5 l0(c ) permits the court to subordinate claiml; under principles of equitable

s,tbordination.l This subsection was essentialiy a codifi:ation of prior case law2 with

f*rther development of the principles of equitable subordination left to the courts.3

Llnder subsection (cX1), claims may be subordinated tc, claims, and interests may be

subordrnated to ilterests, but claims may not be subordinated to interests.a This does

not prevent the court from seeing throu-eh a purported claim and determining in a

partrcular instance that the claimant h fact took an equity position when he advanced

funds to the debtor.5

Secured as well as unsecured claims may be subordinated.6 All or part of a claim

may be subordinated. A claim may be subordinated to all or part of another allowed

claim. Thus, depending on the circumstances, a subordinated claim may be relegated

trt the bottom rung of claims or may be simply allowed after rather than ahead of the

claim of a party who has in some way been injured by the conduct of the holder of the

subordinated claim.

Under subsection (c)(2). when a claim that is subordinated is secured by a lien, the

l.Len is transf'erred to the debtor's estate under section 54 1. In essence, the subordinated

claim becomes unsecured and the property securing such claim becomes part of the

d.ebtor's estate.

1l s10.0s
I  r r u . s . c .  g - 5 l o ( c ) .
2 H.R. Rep. No. 59.5. 95th Cong.. lsr Sess. 359 (19'71). The House Report ci tes Pepper v. Lit ton' 308

tJ.s.295, 60 S. Cr. 23E. E-l  L. Ed. 28 I (1939). and Taylor v. Stantlard Gas & Elec Co" 306 U'S 307'

5 9 S . C t . 5 ' 1 3 . 8 3 L . E d . 6 6 9 ( 1 9 3 8 ) ;  s e e a i s o C o m s t o c k v  G r o u p o f  l n s t i t u t i o n a l l n v e s t o r s ' 3 3 5 U ' S  2 1 1 '

68  S.  Cr .  1 -154,  92  L .  Ed.  l91 l  (19-18) .

3 Sratements of Rep. Edwards. L2.l  Cong. Rec. Hlt,095 (dai ly ed. Sept. 28. 1978); and Sen De

Concini.  S17,"112 (dai ly ed. Oct. 6. 1978).

a Adelphia Recover.v Trusr v, Burk olAmerica, N.A..390 B.R. 80 (S.D.N.Y. 2008) ("agiven claim

rnanv not be subordinatetl to an equitf interest. but on11' to another :tainl")' But see ll re Lifschultz Fast

t;reighc. 132 F.3d -139. 39 C.B.C. id 99 (7th Cir.  1997) \dictum) (" ' Ihe porver of equitablc subordination'

codif ied at l1 U.S.c. ) 5 L0rc) dlo\\ ,s I  bentiruptcy coun to relcgatc cven a sccured clerm to a lo\ver t ier '

cven to thc lowest-thc cquitv t ier."1.
5 ht re H1-perion Enters.. Inc.. l -58 ts.R. 555 (D.R.t.  1993); Dirsonics' Inc. r '  lngel ls. l2t B R' 626

(Brnkr .  \ .D .  F l r .  la9Ur .  Thc  D iLLSI t t i cs  coun s te tcd

Determining the equitable subordination issue prior to dctermiring rvhether thc advancc is a ioan or

a capital contribution is simihr to tlking the ctn before the horse. If it is determined that tiie claim

is a capital concributron and not a debr then equit irble subordinatic 'n would not have anl relevance'

SrLbordination is appropnare rrhen lhe claimani is undenrabiy r crcditor '  bul for rersc'ns ot equl i)

s h o u l r . j b e r e i e g c t e d t o a r e n k i n f e r i o r t o t h a t o f g e n e r a l c r c d i t o r s .

. .2 t  B .R.626.6301 see c tLso  ! i  510 .02 [ - l ]  s t tp ra '

6  124 Cong.  Rec.  H l1 .095 lda i l y -  ed .  Sept .  18 .  1978) :  SL7, ' t l2  ( t la i l y  ed  Oct '  6 '  l9 lEr '  A  c la im based

on r nr)tc secured b) t l ' re t lebtor ' :  arr. , j  , t6 subc.rdinitcd in R;in:r v r^ 'eshinglon pt '1'  [ l -55 co r l ; i

re  Wasf r ins ton  P la te  G lass  Co. r '  8  C.B.C.2J"707 '  27  B 'R 550 (DDC'  l98 l ) '

I t i L  l : l  r r l  , l  l - r " . -  j
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local shuttle buses in a particular area or for a particular function Such aS parking'

airport, or downtown shuttles. AII should be included. The legislative history lists

several kinds of utility services that should be included, including electric' water' or

sewage or waste facilities.T There appears to be no reason why similar treatnlent

should not be afforded other utility services, such as cable, gas, telephone or celhular

systems. The National Ban.kruptty Conference, which was one of the principal

architects of the lggg Amendments, stated in its testimony that revenues from a toll

h i g h w a y o r b r i d g e o r o t h e r p r o j e c t o r S y s t e m w h i c h i m p o s e s u s e r f e e s w o u l d l l l s o

lu"lify'u, receipis from "transportation, utility or other services."s

In order to qualify as "special revenues" under subparagraph (A), the project or

system from which the receipts are derived must be used primarily or intended to be

used primarily for the defined purpose. Thus, for example, a city transportation system

used primarily fbr transporting ciiy workers among different facilities for their vrork

but only incidentally providing transport services to the general public ought n(tt to

qualify. Similarly, a municipai electric plant that provides heat or electricity to city

facilities and sells surplus tii the general utility serving electricity users in the cily is

not either used prima.ity o, intended to be used primarily for utility services' But a

facility originalfy intended to provide utility services and thereafter canceled or sold

might generate receipts that would qualify'

l2l Special Excise Taxes

The second category of the definition is: "(B) special excise taxes imposed on

particular activities or transactions."e The Senate Report gives examples:

An excise tax on hotel and motel rooms or the sale of alcoholic beverages

would be a special excise tax under clause (B). "special excise taxes" are taxes'

specifically identified arrd pledged in the bond financing documents and are'

not "geneially" available to all creditors under state law. A general state sales;

tax would not be a special excise tax'lo

The Senate Report is useful in providing examples and in negating the applicability of

the definition to general sales taxes. However, the definition does not rely on whether

special revenues are subject to a lien, as does section 928, and therefore the ser:ond

sentence of the quoted paragraph is more properly applicable to the scope of ser:tion

928.rr

t3l Incremental Taxes Attributable to a Specific Project

The third category of special revenues is: "(C) incremental tax receipts front the

COLLIER ON BANKRUPTCY 90.2-6
5[ eo2.o3t2]

7 H.R.  R"p.  No.  100-1011,  100th Cong. ,2d Sess 6 (1988) '

I Legislation to Amend Chapter 9 of the Bankruptcy Code,Hearing Before the Subcomtn' on

Monopolies and com. Law of the House Judiciary com. on H.R. 3845, 100th cong', 2d Sess'' Ser' No'
'73, 42 (1988) (Report of the National Bankruptcy Conference on Proposed Municipal Bankrxptcy

Amendments).
e l1  L i .S.C.  $ 902(2)(8) .
ro S. Rep. No. 100-506, 100th Cong.. 2d Sess. 2l (1988). reprinted ln App' Pt.41(9G) infra

11 11 u.s.c. $ 928(a), see ch.928 infra.

(Re1.  I  l5 -9 /2 l l l0  Pub.2 l9 )
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